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Re: Draft Compliance Schedule Policy for NPDES Permits

Dear Ms. Townsend:

We write on behalf of Mirant California, Inc. Mirant operates three electrical generation
facilities in California, each of which operates under an individual NPDES permit and under the
statewide General Industrial Stormwater Permit. Mirant takes pride in its facilities” history of
permit comphance.

Compliance schedules are an important aspect of permitting. No permit holder ever
wants to be out of compliance with its permit, but with time and new technologies, standards
change. New sampling techniques can detect constituents that were not detected previously.
New scientific information can counsel for more stringent water quality objectives or more
stringent effluent limits. Conversely, new information can discredit previous assumptions and
can.show that more relaxed objectives or limits can be appropriately protective. And of course,
if new treatment technologies need to be implemented, it can take time to design, gain regulatory
approval, construct and test the facilities for those technologies.

Compliance schedules allow regulatory agencies to issue permits with which the permit
holder can comply while assuring that appropriate water quality objectives are achieved and that
beneficial uses of the waters of the state are protected. In addition, they assure both the public
and the regulated community that reasonable and necessary controls will be implemented in a
timely and cost-effective fashion. Accordingly, Mirant supports the State Board’s efforts to draft
a consistent, state-wide policy for including compliance schedule in NPDES permits.
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Mirant does, however, have concerns regarding some specific aspects of the current
proposal for such a state-wide policy (Draft Policy). Mirant appreciates this opportunity to share
its concerns with the State Board. These concerns include:

¢ The compliance schedule policy should allow compliance schedules for non-
numeric standards in industrial storm water permits;

e Compliance schedules should be available for new applications of existing
standards, not just for new interpretations;

e Compliance schedules should allow time for studies to evaluate whether
alternative compliance strategies would be appropriate, not just to build new
treatment facilities or to implement new programs;

e The compliance schedule policy should not arbitrarily limit compliance periods to
five years; and

¢ The compliance schedule policy should apply to NTR and CTR constituents, too.

DISCUSSION

THE COMPLIANCE SCHEDULE POLICY SHOULD ALLOW COMPLIANCE SCHEDULES FOR
NON-NUMERIC STANDARDS, SUCH AS THOSE IN INDUSTRIAL STORM WATER PERMITS

The Draft Policy allows for compliance schedules only for a “new, revised, or newly
interpreted water quality standard.” (Draft Policy, page A-3, paragraph 2). In the definitions, a
“newly interpreted water quality standard” is limited to the application or “interpretation” of a
narrative water quality objectives that results in “a numeric permit limitation more stringent than
the limit in the prior NPDES permit to the discharger.” (Draft Policy, page A-3, paragraph 1.¢;
emphasis added). :

Industrial facilities such as Mirant generally follow the requirements of the Statewide
Industrial Stormwater NPDES Permit. Compliance is based upon implementing “best
management practices” (“BMPs”). Implementing BMPs is an iterative process in which past
experience guides future actions. What constitutes BMPs may change with time and experience
and, if new or modified BMPs are indicated, it may take time to develop and implement them.
Compliance schedules may be necessary. However, as shown above, the present Draft Policy
only authorizes compliance schedules for a permit limit where a narrative standard results in a
numeric permit limit. The Draft Policy should be revised to allow compliance schedules for non-
numeric permit requirements, as well. A revised section that would address this issuc is set out
at the end of Mirant’s next comment.

M0175013/632205-2




AN

Ms. Jeanine Townsend,
February 20, 2008
Page 3

COMPLIANCE SCHEDULES SHOULD BE AVAILABLE FOR NEW APPLICATIONS OF
EXISTING STANDARDS, NOT JUST FOR NEW INTERPRETATIONS

. As the Draft Policy is currently written, compliance schedules wounld be available only
for a newly adopted or revised water quality standard or when a new interpretation of an existing
narrative standard results in a new or more stringent effluent limit. The Draft Policy would not
authorize compliance schedules where an existing numeric standard is applied for the first time.
Experience shows this limitation is too narrow.

NPDES permitting experience in recent years shows that constantly improving analytical
techniques have resulted in analytical detections of constituents that were not known to ¢xistin a
facility’s effluent. Additionally, changing conditions or random variability, particularly of
ambient conditions, could result in a finding of “Reasonable Potential” where it did not exist
before. Thus, it seems that each permitting cycle for almost any facility anywhere in the state
finds “Reasonable Potential” for a new constituent that was not regulated in the facility’s prior
permit. While this may be the result of a new interpretation of a narrative standard, it is also
often just the result of applying existing standards to newly discovered constituents in effluent or
in the ambient water body. In either circumstance, a facility often cannot immediately comply
with new effluent limits.

Mirant suggests the Draft Policy be revised so that compliance schedules will be
authorized any time a facility’s permit contains a new or more stringent effluent limit, assuming
the other preconditions for a compliance schedule are met. Mirant believes this issue, and that of
the previous comment, could be accomplished by revising the Draft Policy as follows:

“Newly interpreted water quality standard” means a narrative
water quality objective that, when interpreted or applied during
NPDES permit development (using appropriate scientific
information and consistent with state and federal law) to determine
the permit limitations necessary to implement the objective, results
in a new permit limitation or g aemerie permit limitation more
stringent than the limit in the prior NPDES permit issued to the
discharger.

(revising Draft Policy, page A-3, paragraph 1.¢).

COMPLIANCE SCHEDULES SHOULD ALLOW TIME FOR STUDIES TO EVALUATE
WHETHER ALTERNATIVE COMPLIANCE STRATEGIES WOULD BE APPROPRIATE, NOT JUST TO
BUILD NEW TREATMENT FACILITIES OR TO IMPLEMENT NEW PROGRAMS

The Draft Policy states, “It is the intent of the State Water Board that compliance

schedules for NPDES permits only be granted when the discharger must design and construct
facilities or implement new or significantly expanded programs and secure financing, if
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